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AGREEMENT FOR IMPROVEMENTS
WHISPER RIDGE NORTH II DEVELOPMENT
THIS AGREEMENT FOR IMPROVEMENTS (this “Agreement”), made and entered into
this 8™ day of September, 2020, by and between Whisper Ridge Townhomes, LLC, a Wisconsin
Jimited liability company (the “Developer”), and the City of Menomonie, a Wisconsin municipal
corporation (the “City”).

RECITALS

WHEREAS, The Developer is the fee simple owner of the real estate located within the
City (the “Property”), described more in full on Attachment 1, attached hereto and incorporated
herein by this reference;

WHEREAS, The Developer desires to develop the Property for the following purposes:
A subdivision plat (the “Plat”) consisting of the construction of twenty (20) lots for ten (10) twin
homes (the “Project”);

WHEREAS, The City seeks to protect the health, safety, and general welfare of the
community by requiring the completion of various improvements in the Plat in accordance with
the requirements of the City Code of the City of Menomonie;

WHEREAS, The applicable provisions of the City Code require, among other things,
that provisions be made for the grading of public and private lands, erosion and storm water
runoff control, and street improvements required to serve the Plat;

WHEREAS, The purpose of this Agreement includes, but is not limited to, the avoidance
or harmful consequences of land development prior to satisfactory completion of improvements
or prior to the payment of improvements costs;

WHEREAS, The City will be injured in the event of the Developer’s failure to fully and
completely perform the requirements of this Agreement, even if construction has not yet been
commenced. Accordingly, the parties agree that the City may enforce the terms and provisions
of the Agreement even if construction has not begun;

WHEREAS, The Developer agrees to develop the Property in accordance with this
Agreement, the Preliminary Plat and Final Plat as submitted and approved by the Common
Council, and any applicable regulations of any governmental entity with jurisdiction and/or any
other applicable ordinances; specifically including application for the issuance of building
permits by the City in accordance with existing regulatory standards and if needed, Wisconsin
Department of Natural Resources approval a wetland delineation study;

WHEREAS, It is the intention of the parties that this Agreement specifically approves
the terms and conditions governing the Preliminary Plat submitted and approved by the City Plan
Commission on May 26, 2020 and the Final Plat approved by the Common Council on
September 8, 2020, as shown on Attachment 1;
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NOW, THEREFORE, in consideration of the foregoing recitals and definitions which
are hereby incorporated into this Agreement and of the mutual covenants and agreements
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

1. Property. The Developer is undertaking the Project with the construction of a new
residential Plat in the City at the Property described on Attachment 1.

2. Improvements.

a. As a part of the Project, the Developer will install and construct, at its own
expense, certain improvements to be dedicated to the public. The
improvements include: street construction including grading, subbase,
aggregate base, asphaltic concrete pavement, curb and gutter, sidewalk, storm
sewer, storm water treatment facilities, and necessary appurtenances in the
Whisper Ridge North II Plat (collectively the “Improvements). These
Improvements are more specifically described in Attachment 2 attached
hereto and incorporated herein by this reference.

b. The Director of Public Works (all future references to Director of Public
Works shall also include the right to designate entities and/or individuals to
act in the Director of Public Works’ place) shall review and approve all
construction plans and specifications for the Improvements prior to
commencement of the work.

c. The Developer’s obligation to complete the Improvements described in this
Paragraph 2 shall not be conditioned on the commencement of construction on
the Project or sale of any lots or improvements within the Plat.

3. Erosion. The Developer shall maintain, per City Code, all steep slopes on the
Property to avoid erosion. Any such erosion shall be repaired within thirty (30) days
of receiving written notice from the City of such erosion.

4. Contractors.

a. The Developer agrees to engage qualified contractors/subcontractors who
approved in writing by the Director of Public Works for all construction of the
Improvements who shall perform such work to the standards of the City and
who shall comply with every requirement of the City Code in performing such
work.

b. The contractors or subcontractors approval by the Director of Public Works
shall not be unreasonably withheld and shall be based upon the
contractors/subcontractors demonstrating to the Director of Public Works that
they are qualified to complete construction of the Project in accordance with
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the above referenced standards.

5. Developer Donation. Developer shall donate Outlot 4 of Whisper Ridge North II to
the City for parkland dedication.

6. Street Lights. The Developer, at its sole expense, agrees to contract with Xcel
Energy for the installation of street lights for the Improvements, with locations being
approved in writing by the Director of Public Works. All public and private lighting
on the Project and the Improvements will be downlit/cut-off lighting (horizontal) and
shall comply with the lighting plan established in the Plat.

7. Commencement. The Developer shall, not less than seven (7) calendar days prior to
any commencement of work on the Improvements, furnish the Director of Public
Works with the names of all contractors that will construct the Improvements and
their subcontractors; the classification of the work the contractors and subcontractors
will perform; proposed dates for commencement of work; and a schedule for the
work.

a. The Developer agrees that no construction work shall be scheduled for the
Improvements without the Director of Public Works’ approval of the starting
date and schedule. This schedule shall be attached to this Agreement as
Attachment 3 and incorporated herein as if fully set forth. No work shall
commence on the Property until all parties have signed this Agreement, all
Attachments have been attached, and an approved letter of credit and
insurance certificate (as provided herein) is on file with the City.

b. The Developer agrees to conduct a preconstruction conference prior to any
construction activity, including grading work. The Director of Public Works
and representatives of the City shall attend this conference. The Developer
will be responsible for scheduling and conducting this conference.
Construction observation will be provided for any construction work by an
individual or entity (“Construction Inspector”). The Developer shall choose
the Construction Inspector with approval by the Director of public Works.
The Construction Inspector shall certify such Improvements as being in
compliance with the standards and specifications of the City and provide
written certification to the City.

c. The City shall inspect the Improvements as they are completed and, if the
same are acceptable to the City staff and/or City Engineer, shall be brought
before the Common Council to accept such Improvements. The Developer
shall reimburse City for fees of Director of Public Works, and/or City
Engineer incurred in any such observation work.

d. The Developer further agrees that the dedication of Improvements and the
required public improvements will not be accepted by the City until all of the
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following have occurred as to each Improvement for which Developer seeks
acceptance by City:

i. The Improvements have been inspected and approved by the
Construction Inspector in writing;
ii. All outstanding City-incurred costs, including engineering and
inspection charges, have been paid in full; and
iii. As-builts in AutoCAD digital format and hard copy have been
submitted to the City and reviewed and approved in writing by the

City.

Improvements, assuming the standards and specifications of the City are
satisfied, shall be submitted for Common Council approval of the dedication
no later than thirty (30) days from the request of the Developer to so dedicate.

e. Developer shall provide affidavits and/or lien waivers to the City indicating
the Contractor, all subcontractors, and all suppliers of materials for the work
have been paid in full for all work and materials furnished under this
Agreement. These affidavits and/or lien waivers are to be provided at least
fourteen (14) days before the City will consider any reduction of the letter of
credit, as provided in Paragraph 9 of this Agreement.

f. At Developer’s sole cost and expense, Developer agrees to provide for
maintenance and repair of all required Improvements until such Improvements
are formally accepted by the City by Resolution of the Common Council.

g. The City will provide timely written notice to the Developer whenever an
inspection reveals that an Improvement does not conform to the standards and
specifications shown on Attachment 2 or is otherwise defective. The
Developer shall have thirty (30) days from the issuance of such notice to
correct or substantially correct the defect. The City shall not declare a default
under this Agreement during the thirty (30) day correction period on account
of any such defect unless the Developer provides written notice it does not
intend to correct the defect or unless the City determines that immediate
action is required in order to remedy a situation which poses an imminent
health or safety threat.

h. All work on the Improvements will be completed by June 30, 2021 in
accordance with the schedule in Attachment 3. Furthermore, all work shall be
completed in accordance with the approved construction schedule as
submitted and approved by the City.

i. Developer may proceed with building construction, following receipt of all
required permits, prior to City acceptance of the Improvements.
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8. City Costs. The Developer shall reimburse the City for its actual cost of inspection,
testing, and associated legal fees for the Improvements. The City’s costs shall be
determined as follows:

a. The cost of City employees’ time engaged in any way with the project based
on the hourly rate paid to the employee multiplied by a factor determined by
the City representing the City’s cost for expenses, benefits, insurance, sick
leave, holidays, overtime, vacation and similar benefits.

b. The cost of City equipment employed.
c. The cost of mileage reimbursed to City employees.

d. All consultant fees, including legal and engineering, associated with the
project, including, without limitation, costs incurred for construction
observation, inspection, and coordination of installation of infrastructure and
utilities. Any such fees or costs shall be billed at the invoiced amount plus
any applicable administrative costs.

e. A sum of One Thousand and 00/100 Dollars ($1,000.00) shall be deposited
with the City, at the time of signing this Agreement, as an initial payment to
partially cover costs.

f. The City shall draw against such deposit for payment of all administrative,
engineering, legal and other costs incurred by the City. If at any time the
deposit shall be insufficient to reimburse the City for its expenses, the
Developer shall deposit additional security within fifteen (15) days of written
notice from the City.

g. After completion of construction of any Improvement and acceptance by City,
the actual costs shall be totaled and if any amounts of the deposit remain it
shall be remitted to the Developer.

h. City shall not issue Occupancy Permits until such time as Developer has all
approvals and paid all fees.

9. Letter of Credit.

a. The Developer agrees to furnish the City, on or before the preconstruction
conference, with surety in the form of an irrevocable letter of credit in the
minimum amount of One Hundred Ten percent (110%) of the cost of the
Improvements referred to in Paragraph 2 of this Agreement as estimated by
Developer and approved by the City to secure performance of this Agreement
as described in Attachment 3. The amount of the letter of credit shall be One
Hundred Fifty Thousand Five Hundred and 00/100 Dollars ($150,500.00).
The form of the letter of credit shall be approved by the City Attorney and
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shall be in full force and effect prior to commencement of construction of the
Improvements. Reductions on the letter of credit may be made at the
discretion of the City upon receipt of a written request, receipt of a warranty
of workmanship and material, and affidavits and/or lien waivers to the City
indicating that the contractor, all subcontractors, and all suppliers of materials
for the work have been paid in full for all work and materials furnished under
this Agreement.

b. The letter(s) of credit shall be payable to the City at any time upon
presentation of (i) a sight draft drawn on the issuing bank in the amount to
which the City is entitled to draw pursuant to the terms of this Agreement; (ii)
an affidavit executed by an authorized City official stating that the Developer
is in default under this Agreement; and (iii) the original of the letter of credit.

c. As work progresses on installation of Improvements constructed as part of the
Agreement, the Director of Public Works, upon written request from the
Developer from time to time, is authorized to recommend a reduction in the
amount of the letter of credit. When portions of construction (street,
trail/sidewalk, storm sewer or other improvements) are completed by the
Developer, and determined to be acceptable by the Director of Public Works,
and all documentation required herein (with the exception of lien waivers as
specified herein) has been submitted to the Director of Public Works, the City
shall reduce the letter of credit. Lien waivers from all contractors paid for the
approved work shall be submitted to the City.

d. The City shall release the letter of credit within thirty (30) days after
acceptance by the City of all Improvements.

10. Guarantee of the Work.

a. The Developer agrees to guarantee and warrant against defects in
workmanship or materials all work, including the Improvements, performed
under this Agreement for a period of one (1) year from the date of final
acceptance by the City of the Improvements (the “Guarantee Period”). If any
defect should appear during the Guarantee Period, the Developer agrees to
make required replacement or acceptable repairs of the defective work at
Developer’s expense. This expense includes total and complete restoration of
any disturbed surface or component of the Improvement to the standard
provided in the plans and specifications contained in this Agreement. All
guarantees or warranties for materials or workmanship which extend beyond
the Guarantee Period shall be assigned by the Developer to the City, as
beneficiary.
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11. Supplemental Conditions.

a. No Vested Rights Granted. Except as provided by law, or as expressly
provided in this Agreement, no vested right in connection with this project
shall inure to the Developer. Nor does the City warrant, by this Agreement,
that the Developer is entitled to any required approvals.

b. No Waiver. No waiver of any provision of this Agreement shall be deemed or
constitute a waiver of any other provision, nor shall it be deemed or constitute
a continuing waiver unless expressly provided for by a written amendment to
this Agreement. Nor shall City’s failure to pursue any default under this
Agreement be deemed a waiver of any subsequent default of other defaults of
the same type. The City’s failure to exercise any right under this Agreement
shall not constitute the approval of any wrongful act by the Developer or the
acceptance of any Improvement(s).

c. Amendment/Modification. This Agreement may be amended or modified only
by a written amendment approved and executed by the City and the
Developer.

d. Default. A default is defined as a parties breach of; or failure to comply with,
the terms of this Agreement. Upon the occurrence of an event of default by
the Developer, the City reserves to itself the right to draw on a letter of credit
or other surety provided hereunder in addition to pursuing any other available
remedies. Remedies shall include, but not be limited to, stopping all
construction in the approved final plan and prohibiting the transfer or sale of
lots, or not issuing building or occupancy permits.

e. Entire Agreement. This written Agreement, any written amendments, and any
referenced attachments shall constitute the entire Agreement between the
Developer and the City.

f.  Attorney’s Fees. If a party is required to resort to litigation, arbitration, or
mediation to enforce the terms of this Agreement, the prevailing party shall be
entitled to costs including reasonable attorney’s fees and expert witness fees.
If the court, arbitrator, or mediator awards relief to both parties, each will bear
its own costs in their entirety.

g. Time. For the purpose of computing the commencement, abandonment and
completion periods for the Project, and time periods for City action, such
times in which war, civil disasters, acts of God, or extreme weather conditions
oceur or exist shall not be included if such times prevent the Developer or
City from performing his/her/their obligations under the Agreement.

h. Severability. If any part, term, or provision of this Agreement is held by the
courts to be illegal or otherwise unenforceable, such illegality or

DUNN COUNTY REGISTER OF DEEDS DOCUMENT NUMBER: 646206 PAGF: 8




unenforceability shall not affect the validity of any other part, term, or
provision and the rights of the parties will be construed as if the part, term, or
provision was never part of the Agreement.

i. Non-Assignability. The benefits of this Agreement to the Developer are direct
and shall not be assigned without the express written approval of the City.
Such approval may not be unreasonably withheld, but any unapproved
assignment is void. Notwithstanding the foregoing, the burdens of this
Agreement are obligations of the Developer, and also, shall be binding on the
successors, assigns, and legal representatives of the Developer. There is no
prohibition on the right of the City to assign its rights under this Agreement.
The City shall release the original Developer’s letter of credit if it accepts new
security from any subsequent developer or lender who obtains the property.
However, no act of the City shall constitute a release of the original Developer
from its liability under this Agreement.

j.  Immunity. Nothing contained in this Agreement constitutes a waiver of the
City’s sovereign immunity under application law.

k. Notice. Any notice required or permitted by this Agreement shall be deemed
effective when personally delivered in writing or three (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return
receipt requested, and addressed as follows:

if to Developer: Whisper Ridge Townhomes, LLC
Attn: Bill Albright
13167 County Hwy OO
Chippewa Falls, WI 54729

if to City: City Clerk
City of Menomonie
800 Wilson Avenue
Menomonie, WI 54751

1. Recording. The City may record a copy of this Agreement or an affidavit
indicating the existence of this Agreement in the Register of Deeds Office.
The Developer shall pay all costs of recording.

m. Personal Jurisdiction and Venue. Personal jurisdiction and venue for any civil
action commenced by either party to this Agreement whether arising out of or
relating to the Agreement or letter of credit shall be commenced in Circuit
Court for Dunn County, Wisconsin. The Developer expressly waives its right
to bring such action in or to remove such action to any other court whether
state or federal.
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0. Consent Not to be Unreasonably Withheld. Whenever in this Agreement it is
provided that an action may not proceed or be carried out without the consent
of the City, such consent shall not be unreasonably withheld.

o. Effective Date. This Agreement shall be effective as of the date and first year
written above.

p. Counter-parts. This Agreement may be executed in counter-parts, each of
which shall be deemed an original, but all of which together shall be deemed
to be one and the same agreement. A signed copy of this Agreement
delivered by facsimile, e-mail, or other means of electronic transmission shall
be deemed to have the same legal effect as delivery of an original signed copy
of this Agreement.

[signature page to follow]
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CITY OF MENOMONIE

Pardf ZLaed (e, Soussdes,-

By: Randy & naack, Mayor By: Cally@zﬁersdorf, City Cgerk

STATE OF WISCONSIN )
)ss.
COUNTY OF DUNN )

Personally came before me this \D\H\ day of ggﬁr. , 2020, the above-named
Randy Knaack, Mayor and Cally Lauersdorf, City Clerk, of the City of Menomonie, to me
known to be the persons and officegs'¥ e Mepted the foregoing instrument and acknowledged

that they executed the same a8 Y SR OfEeets.f <ﬁb,’authority of the City of Menomonie.
QL o,

Fwotag, WP ¥ (

= i_S

i34 pug i FEE T NohSdear
=¥\, YUBLIL S sNotary Public, State of Wisconsin

'16\ .'0.. .-‘. \) . : M . >
7% OnrreONS My Commission Expires: 77—/ 2-2.|
AT
C

WHISPER RIDGE TOWNHOMES, ,I'J'I'_l

STATE OF WISCONSIN )

SS.
COUNTY OF M a0 )

.« Personally came before me this Lo\v‘\ day of De—“\—ﬁber , 2020, the above-named
Wil e Lv\e Alorebd of Whisper Ridge Townhomes, LLC., to
me known to be the persons who executed the foregoing instrument and acknowledged that they
executed the same as such officer by the authority of Whisper Ridge Townhomes, LLC.

\V‘\\\HHH”!

R V\ WI ,,I ¥ N
Q‘?-“”"""-{,Oé’ e D40 Ao

S 2
= w2 Notary Public, State of Wisconsin

°©
[}
.

£ NOT
: R i7 My Commission Expires: 1~ (2~2\

\\wrprlacy\PMDocs\63013.0136\Whisper Ridge Agreement for Improvements 9.2.2020_20200902.docx
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ATTACHMENT 1
[Attached]

Approved Preliminary Plat and
Final Plat
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ATTACHMENT 2

_ Approved Improvenient Plans _ _
A full set of improvement plans and specifications are on file with the City of Menomonie . -
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ATTACHMENT 3
[Attached]

Timetable and Cost Estimate of Improvements
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Improvement Schedule

Begin Construction = Séptember 9,2020
Substantial Completion November 15, 2020
Final Completion ’ November 30, 2020
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7/30/2020
ASSUME: 654 LF STREETS
: Nicholas:Dris 36"F-F
: Pavement'Section: 3" Bit, 8" CABC
: Assume20:Lots (10 Twin Homes)
:'Restoration includes backslopes only .
AEC, #20067

' WHISPER RIDGE NORTH Il - PUBLIC IMPROVEMENTS |

CONCRETE CURB & GUTTER, 24" TYPE-D (BARRIER)

~1_|CRUSHED AGGREGATE BASE. (8" IN- PLACE) oY 881 $18.00 _ - $15,858:,00
2" |ASPHALTIC BINDER COURSE (1.5") SY | 2382 $6.57 1$15,649.74
3 |ASPHALTIC:SURFACE COURSE (1.5") SY | 2,382 . $6.57 $16,649.74 . -
4 LF | :1,309 $12.25

'5:16 035 25

SUBTOTAL

Tag" P‘RECAST CONCRETE MANHOLE (Ralie 3 WHs) _

8'X4" SADDLE OR 4" INSERTATEE

~$125.00

$2.500.00

NNNI

4"PVC: SANITARY SERVICE

920 1 $9.00

$8,280.00

‘ :WA TERMAIN.

SUBTOTAL

13,230.00 -

1 |TAP.AND: CORPORATION STOP, 7 INCH- ‘ '$4,500.00
2 [CURB:STOP AND BOX, 1 INCH "EA | 20 ~$275.00 - :$5,500,00

3 |WATER SERVICE, 1INCH TYPE 'K' COPPER LF | 901 $12.50. T $11,262.50 . |
SUBTOTAL S $21,262.50
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fgg_cwaSEugsR 7 _ i
=1 12" RCP LF 113 $20.00: $2,260.00
2 j24"RCF LF 609 | $30.00 '$18,270:00
3 112" CONCRETE ENDWALL & TRASH RACK EA 1 I $1,200.00. ~$1,200.00
4 [24" CONCRETE ENDWALL & TRASH RACK EA 2 _$1,700.00 '$3,400,00
5 |CATCH BASIN (2'X3' BOX) "EA 2 “$800.00 $1,600.00
"6 |60" CONCRETE MANHOLE'(4: STRUCTURES) - VE 25.0 $400.00 .__$10,000.00
7 {INLET CASTINGS. EA- 3 ) $500.00 -$1,500.00 .
8 |MANHOLE.CASTINGS. - EA 2 - $450.00: $900:.00 . -
R : SUBTOTAL' i : $39,130.00
TOTAL OPINION OF PROBABLE COSTS $136,815.23




